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SYNOPSIS:

This matter comes on for hearing pursuant to the tinely protest
by TAXPAYER (hereinafter "TAXPAYER' or "taxpayer") of Notice of Tax
Liability ("NTL") No. XXXXX issued by the Departnment of Revenue
(hereinafter "Departnent") on June 15, 1992 for $121,163 in tax,
$31,866 in penalty and $133,034 in interest, for a total of $286, 063
for Use Tax, penalty and interest due on the purchase of fixed assets,
buses and parts for buses owned by the taxpayer. The period at issue
is July 1, 1981 through August 31, 1990. Prior to hearing, an agreed
order was entered dismssing the assessnment of tax, interest and
penalties on all buses purchased prior to January 1, 1989 which were

included in the NIL. Also, a reaudit conducted by the Departnent



resulted in the elimnation of tax on the purchase of bus parts for
1986, 1987 and 1988. The liability which remains at issue is $58,631
in tax, $15,581 in penalty and $79,297 in interest, for a total of
$153, 5009.

Hearings were held on Novenber 14, 1996 and Novenber 21, 1996
whereat Messrs. WTNESS A and WTNESS B testified on behalf of the
taxpayer, and Ms. WTNESS C testified as an adverse w tness on behal f
of the taxpayer. Specifically at issue is whether the taxpayer is
entitled to the "rolling stock” exenption of the Use Tax Act on its
purchase of fixed assets and parts to be incorporated into buses owned
by the taxpayer. Subsequent to the hearing, the parties filed
menor anda of law in support of their respective positions.

Following the submssion of all evidence and a review of the
record and briefs filed herein, it is recommended that this natter be
resolved in favor of the Departnent of Revenue.

FINDINGS OF FACT:

1. The Departnent's prima Tacie case, inclusive of all
jurisdictional elenents, was established by the admssion into
evi dence of the Corrections of Returns, showing a total liability due
and owing in the amount of $153,029 for state Use Tax delinquencies
and penalty for the period of Septenber 1, 1981 through August 31,
1990. (Dept. G. Ex. 1; Tr. pp. 7-8).

2. Pursuant to a reaudit, the liability was reduced to $58, 631
in tax, $15,581 in penalty and $79,297 in interest for a total of

$153,509. (Dept. G. Ex. 1; Tr. pp. 7-8).



3. The taxpayer is an Illinois corporation with its principal
pl ace of business in Chicago Ridge, Illinois. (Joint Ex. No. 1, par.
1).

4, On July 18, 1985 the Interstate Conmerce Conmi ssion issued
certificate XXXXX to the taxpayer granting it the authority to operate
as a comon carrier of passengers by notor vehicle in interstate
commerce between all points in the United States. (Joint Ex. No. 1,
par. 2, Ex. 18).

5. In addition to transporting passengers to and from school,
the taxpayer runs interstate charter trips for hire to private groups.
It transports passengers for hire to differing states for field trips,
sporting events and other extracurricular activities. (Joint Ex. No.
1, par. 5).

6. The Departnent issued NTL No. XXXXX to the taxpayer on June
15, 1992 for the audit period of July 1, 1981 through August 31, 1990.
(Joint Ex. No. 1, par. 6, Ex. 1).

7. The taxpayer filed a tinmely protest to the NIL on July 14,
1992. (Joint Ex. No. 1, par. 7, Ex. 2).

8. Pursuant to an Agreed Order entered on Septenber 27, 1994,
the tax, interest and penalties assessed on all buses purchased prior
to January 1, 1989 which were included in the NTL were dismn ssed.
This resulted in the elimnation of $31,718 in tax. (Joint Ex. No. 1,
par. 10, Ex. 5).

9. Pursuant to a reaudit, the assessnent on bus parts for the
years 1986, 1987 and 1988 was elimnated in the amunt of $30,814

based upon docunentation indicating that this anmount was previously



paid by the retailer, Bus Sales, Inc. (Joint Ex. No. 1, par. 11,
Ex. 6).

10. From the period of 1981 to the present, the taxpayer's
busi ness has consisted of two types of transportation services. (Tr.
p. 12).

11. The taxpayer conducts a school bus business, which consists
of driving children to and fromschool. (Tr. p. 12).

12. The taxpayer also conducts a charter bus business, which
consists of conducting charter bus trips for schools and for the
general public, both in state and out of state. (Tr. pp. 12, 19).

13. The taxpayer provides both the bus and the driver for
charter trips. (Tr. pp. 12-13).

14. TAXPAYER Coach takes people to and from other carriers
| ocated at airports, train stations and other bus stops. (Tr. p. 13).

15. The taxpayer has advertised its charter services in the
Yel | ow Pages since 1979. (Tr. p. 19).

16. The taxpayer charges the schools for charter trips in
accordance wth the rates and tariffs filed wth the Interstate
Commerce Conm ssion, separate and apart from its billing for school
route trips. (Tr. pp. 20-21).

17. The taxpayer does not enter into contracts with the school
regardi ng school chartered bus trips. Rather, a trip sheet or trip
ticket is executed by the taxpayer. (Tr. p. 31).

18. Charter excursions across the state |line that involve an
overni ght stay by the passengers consist of two types. The passengers
can be dropped off at their out-of-state destination by a bus that

then returns to its terminal in Illinois. The passengers are then



pi cked up and returned hone at the end of their trip. (Tr. p. 27,
Joint Ex. No. 1, Ex. 11).

19. If the passengers prefer, they can request that the bus and
the driver stay wth them wupon arrival at their out-of-state
destination, and then return themto Illinois one or two days later.
(Tr. p. 27, Joint Ex. No. 1, Ex. 11).

20. When the taxpayer purchases each bus, it is purchased for
general purpose use; it can be put to any use, including interstate
use. (Tr. pp. 27-28).

21. The taxpayer engages in interstate charter trips on a year
round basis. (Tr. p. 28).

22. Al'l mechani cal and hydraulic maintenance of the taxpayer's
buses is performed by the taxpayer within its own shop. (Tr. p. 29).

23. The taxpayer purchases its parts from Bus Sales, a sister
company and subsidiary of Cook Illinois Corporation, which is a parts
war ehouse. (Tr. pp. 30, 36).

24. TAXPAYER provides school bus transportation services for
four school districts. (Tr. p. 32).

25. There are 99 buses in the taxpayer's fleet. (Tr. p. 32).

26. Not all of those buses are used on a daily basis; sone are
in "repair and reserve". (Tr. p. 32).

27. The taxpayer enploys 92 drivers. (Tr. pp. 32-33).

28. The majority of the taxpayer's business consists of school
route transportation. (Tr. p. 33).

29. Bus Sales sells buses and services them in its machine

shop. (Tr. p. 35).



30. In tracking the purchase of parts that were used in
taxpayer's buses, the taxpayer initially pulled repair orders from
repair folders for a test period that corresponded to certain bus
nunbers. (Tr. pp. 37-38).

31. For the year 1985, as well as for the year 1990, a sanpling
of buses was taken. (Tr. p. 45).

32. Six out of the 99 buses in taxpayer's fleet were used as a
sanple in the tracing of parts purchased for the test period of
February and Decenber 1985. (Tr. p. 42).

33. A much larger sanple of buses was used for the test period
of July and August 1990. (Tr. p. 46).

34. February and Decenber 1985 invoices were used as a sanpling
because the nonths of February and Decenber 1985 conprised the test
period of the original audit. (Joint Ex. No. 1, par. 18; Tr. pp. 39,
49) .

35. Li kewi se, July and August 1990 invoices were used as a
sanpling because the sane nonths conprised the test period in the
Departnent's original audit. (Joint Ex. No. 1, par. 21).

36. Each bus has its own repair folder. Inside each repair
folder are repair orders. (Tr. p. 38).

37. Repair orders were traced to invoices for parts purchased
from Bus Sales. (Tr. pp. 38-39).

38. The invoices were traced to the assessnent of parts for the
test period. (Tr. p. 39).

39. N nety to ninety-five percent of the parts can be traced to

a repair order for a particular bus. (Tr. p. 43).



40. Bus Sal es purchases many of the same types of parts from
its supplier, as the bus conpanies to which Bus Sales sells all use

the sanme types of parts. (Tr. p. 43).

41. Each of the bus conpanies has its own inventory of parts.
(Tr. p. 43).
42. A bus conpany can have a four or five nonths' supply of

parts in its warehouse. (Tr. p. 49).

43. TAXPAYER does not resell any of its parts; all of purchases
of parts are for use onits own fleet of buses. (Tr. p. 44).

44. The taxpayer attenpts to standardize its fleet of buses so
that all of the parts are interchangeable. (Tr. p. 50).

45. According to the parties' Stipulation, when conparing
Stipulation exhibit Nos. 12, 13 and 14 the taxpayer has shown, based
upon the sanple taken of the audit test nonths of February and
Decenber 1985, that the bus parts at issue can be traced to buses
identified in Stipulation paragraphs 13 through 17. (Joint Ex. No. 1,
par. 20).

46. Furthernmore, the parties stipulated that when conparing
Stipulation exhibit Nos. 15, 16 and 17 the taxpayer has shown, based
upon the sanple taken of the audit test nmonths of July and August
1990, that the bus parts at 1issue can be traced to the buses
identified in Stipulation paragraphs 13 through 17. (Joint Ex. No. 1,
par. 23).

CONCLUSIONS OF LAW:

The Department prepared corrected returns for Use Tax liability

pursuant to section 5 of the Retailers' Occupation Tax (hereinafter

ROT) Act (35 ILCS 120/5). Said section is incorporated by reference



in the Use Tax Act via section 12 thereof (35 ILCS 105/12).

of the ROT Act provides in pertinent part as foll ows:

In the case at bar, the taxpayer is challenging the assessnent

In case any person engaged in the business
of selling tangible personal property at retail
fails to file a return, the Departnent shall
determine the anobunt of tax due from him
according to its best judgnment and information,
whi ch anount so fixed by the Departnent shall be

prima facie correct and shall be prima facie
evi dence of the correctness of the anmpbunt of tax
due, as shown in such determ nation. ... Proof of

such determnation by the Departnent nmay be made
at any hearing before the Departnent or in any
| egal proceeding by a reproduced copy or conputer
print-out of the Departnent's record relating
thereto in the nane of the Departnment under the

certificate of the Director of Revenue. ... Such
certified reproduced copy or certified conputer
pri nt - out shal |, w t hout further pr oof, be

admtted into evidence before the Departnent or
in any | egal proceeding and shall be prima facie
proof of the correctness of the anount of tax
due, as shown therein. (35 ILCS 120/5).

Section 5

by

the Department of Use Tax, penalty and interest on the purchase of

parts for

are exenpt

set forth in sections 3-55 and 3-60 of the Use Tax Act as foll ows:

its fleet of buses. The taxpayer asserts that the purchases

from Use Tax based upon the "rolling stock exenption"

Sec. 3-55. Mul tistate exenption. To prevent
actual or likely nultistate taxation, the tax
i nposed by this Act does not apply to the use of
tangi bl e personal property in this state under
the follow ng circunstances:

* % %

(b) The wuse, in this State, of
tangi ble personal property by an interstate
carrier for hire as rolling stock moving in
interstate commerce... . (35 ILCS 105/ 3-55).

as



Sec. 3-60. Rolling stock exenption. The rolling
stock exenption applies to rolling stock used by
an interstate carrier for hire, even just between
points in Illlinois, if the rolling stock
transports, for hire, persons whose journeys or
property whose shipnments originate or termnate
outside Illinois. (35 ILCS 105/ 3-60).

To be considered an interstate carrier for hire, the taxpayer

must either possess an Interstate Commerce Comm ssion Certificate of

Authority, an Illinois Comrerce Comm ssion Certificate of Authority,
or be a carrier recognized by the Illinois Conmrerce Conmmi ssion. (See,
86 IIl. Admin. Code ch. 1, Sec. 130.340). In the instant case, the

parties stipulated that the Interstate Commerce Conmi ssion issued a
certificate to the taxpayer granting it the authority to operate as a
common carrier of passengers by notor vehicle in interstate comerce
between all points in the United States. (Joint Ex. No. 1, par. 2
Ex. 18).

Regarding the requirenment that an interstate carrier nust be "for
hire", the admnistrative rules provide that "[t]he term 'rolling
stock' includes the transportation vehicles of any kind of interstate
transportation conpany for hire (... bus line, ...)", but the

exenpti on does not contenpl ate vehicles:

used by a person to transport its officers,
enpl oyees, custonmers or others not for hire (even

if they cross State lines) or to transport
property which such person owns or is selling and
del i vering to custoners (even if such
transportation crosses State |ines). 86 II1I.
Adm n. Code ch. |, Sec. 130.340(b).

In sum the taxpayer must prove by docunentary evidence that it

is an interstate carrier for hire using rolling stock that transports



persons or property moving in interstate comrerce. It is noteworthy

that the taxpayer relies upon its certificate of authority as evidence

that it is an interstate carrier for hire. In First National Leasing
& Financial Corporation v. Zagel, 80 Ill.App.3d 358, 360 (4th Dist.
1980), the Court specifically holds that "... the certificate of

tenporary authority, by itself, is insufficient evidence of interstate
activity." Ganted, in the case at bar, there was testinony regardi ng
the taxpayer's adherence to the rules and regulations of the
Interstate Commerce Comm ssion. However, as the testinony in First

National Leasing & Financial Corporation, id., was not sufficient to

prove interstate activity, testinmony by the taxpayer's wtness,
likewise, is not adequate to establish that the taxpayer is an
interstate carrier for hire. Rat her, documentary evidence in the form
of books and records is necessary. As the taxpayer has tendered trip
tickets as part of the stipulation exhibits, | wll consider those
sufficient substantiation of taxpayer's claimthat it is an interstate
carrier for hire as the information provided thereon supports this
assertion. In addition, the parties stipulated in paragraph 5 of
Joint Ex. No. 1 that the taxpayer runs interstate charter trips for
hire for private groups. This, also, supports the taxpayer's claim
that it is an interstate carrier for hire.

The taxpayer nust next prove that the vehicles at issue are used
as rolling stock noving in interstate cormmerce. That is, the taxpayer
must show wth conpetent evidence that its rolling stock (i.e.
vehicl es) transports, for hire, "persons whose journeys or property

whose shipnents originate or termnate outside Illinois" and

10



therefore, qualifies for the rolling stock exenption.' Furthernore, as
repair parts, not buses, are at issue herein, the taxpayer nust prove
that the parts it purchased were incorporated into rolling stock that
noved in interstate conmmerce.

Several questions arise, such as (1) what types of trips
constitute interstate conmmerce and qualify for the rolling stock
exenption; and (2) how much interstate novenent is necessary for an
otherwi se qualifying taxpayer to be entitled to the exenption. The

regulations pertaining to the statutes at issue do not directly

address these questions, but do shed sonme light on the issues. 86
1. Admn. Code ch. |, Sec. 130.340 provides in relevant part as
foll ows:

(c) The rolling stock exenption cannot be

claimed by a purely intrastate carrier for hire
as to any tangible personal property which it
purchases because it does not neet the statutory
tests of being an interstate carrier for hire.

(d) The exenption applies to vehicles used by an
interstate carrier for hire, even just between

points in Illinois, in transporting, for hire,
persons whose journeys or property  whose
shi prent s, originate or term nate out si de

Illinois on other carriers. The exenption cannot
be claimed for an interstate carrier's use of
vehicles solely between points in Illinois where
the journeys of the passengers or the shipnents
of property neither originate nor termnate
outside Illinois.

', Chapter 1, Section 130.340(a) of 86 IIl. Admin. Code provides that
" the Retailers' Cccupation Tax does not apply to sales of tangible
personal property to interstate carriers for hire for use as rolling
stock nmoving in interstate commerce... ." Subsection (d) provides in
essence that in order for the rolling stock to be noving in interstate
comerce, it nust transport, for hire, "... persons whose journeys or
property whose shipnents, originate or termnate outside Illinois on
other carriers. " Therefore, the rolling stock exenption itself
is explicative of the phrase "interstate comrerce”

11



The stipulation of record (Joint Ex. No. 1) provides in
paragraphs 20 and 23 that the bus parts purchased in the test nonths
of February and Decenber 1985, and July and August 1990, can be traced
into buses identified in Stipulation paragraphs 13 through 17. Those
par agr aphs provide that stipulation exhibit nunbers 7, 8 9, 10 and 11
list trips across state lines or trips with passengers in route across
state lines for the audit years. Al so provided in said stipulation
exhibits are trip tickets for trips across state lines or trips with
passengers in route across state lines for taxpayer's buses for the
years 1981 through 1985, and 1989 through 1990. Trip tickets for
overnight trips across state lines for taxpayer's buses for the years
1981 through 1985, and 1989 through 1990, are also part of a
stipulation exhibit.

It is to be recalled that the taxpayer has 99 buses in its fleet,
but only six out of the 99 buses were used as a sanple for the audit
test nonths of February and Decenber 1985. A nmuch | arger sanple of
buses was used for the audit test nonths of July and August 1990. The
t axpayer used the test nonths of February and Decenber 1985, and July
and August 1990 when tracing part purchases. Thus, not only were test
periods used in regard to the taxpayer's purchase of parts, but the
part purchases were traced to only six buses in taxpayer's fleet for
the earlier audit period, and to a nuch |arger nunber of buses (but
uncl ear as to how many), for the later audit period.

Even accepting that two test check nonths in each of two audit
years are representative of purchases throughout the audit period,

there are concerns plaguing the taxpayer's case. There is a

12



distinction between a vehicle traveling interstate, or across the
state line, and "rolling stock noving in interstate comerce". The
exenption is accorded to stock, the journeys of which originate or
termnate outside Illinois. A state can tax the instrunentalities of
interstate conmerce, as long as two conditions are net: (1) an
obvi ous nexus exists between the taxing state and the object(s) taxed;
and (2) the tax 1is fairly apportioned, so that there is no

unr easonabl e taxati on. (First National Leasing & Financial Corp. v.

Zagel , supra).

The taxpayer itself has distinguished the types of trips it
makes. TAXPAYER takes trips across state lines, or trips wth
passengers in route across state |ines. This is evidenced by trip
tickets for the years 1981 through 1990 (Joint Ex. No. 1, pars. 13-17,
Ex. Nos. 7, 8 9 and 10). Furthernore, the taxpayer provides trip
tickets for "overnight trips across state lines...". (Joint Ex. No.
1, par. 17, Ex. No. 11). Certainly, buses taking passengers to
airports, train depots and bus termnals to drop off or pick up
passengers would qualify for the rolling stock exenption because it
can be reasonably be assumed that those passengers journeys either
began or will termnate outside Illinois on other carriers. That is
precisely the scenario contenplated as qualifying for the exenption.
It may even be the case that overnight trips qualify for the exenption
as the trip fromlllinois to the other state ends when the passengers
debark from the bus, and a new journey begins in another state when
t he passengers enbark a bus to return to Illinois. On the other hand,
trips taken by the vehicles to neighboring states that begin and end

the sane day do not qualify for the exenption as they can be construed

13



as one continuous journey which both begins and ends in Illinois. An
interstate trip taken by a vehicle is not the equivalent of rolling
stock nmoving in interstate comerce.

I have stated that the taxpayer has distinguished the types of
trips it nakes. However, the taxpayer needs to go one step further.
It must provide docunentary evidence to support the types and nunber
of trips. Nowhere in the record is there evidence of any trips
carrying passengers in route across state lines. As there is no
evidentiary differentiation of this type of exenpt trip from sanme day
trips across state lines, none of the buses can be accorded the
exenption.

Regarding the "overnight trips", exhibit 11 to the stipulation
consists of trip tickets evidencing overnight trips taken by 18 of the
99 buses in taxpayer's fleet. An overnight trip is distinguished from
a same day trip in that the bus takes passengers across the state
line, but the passengers do not return to Illinois until one or nore
days later. In order for the rolling stock to be exenpt, the taxpayer
must nmake the determnation at the tine of purchase that the bus wll
be utilized in interstate conmerce. The taxpayer clains that when
each bus at issue herein was purchased, it was purchased for general
purpose use; i.e., it was intended that the vehicle could be put to
any use, including use in interstate conmerce. Al though there is no
evidence regarding the total nunber of trips (in state and out of
state) that the buses at issue took, it stands to reason that a bus
(no. 213) that makes four interstate trips during the entire audit
period has not been put to interstate use very often. That sane bus

only nade one overnight trip during the audit period. That overnight
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trip, which consisted of a journey that both ended and began outside
of Illinois, is certainly the type of trip contenplated to fall within
the exenption. However, one overnight trip is not sufficient to
determne that the rolling stock that nmade the trip "noved in
interstate commerce" during the period at issue, by any standard.

Sone of the vehicles took nore interstate trips during the audit

period, such as bus no. 102. Al though it took 145 interstate trips,

only one was overnight. Bus no. 206 took 37 interstate trips, 14 of
whi ch were overnight. The significant nunber of overnight trips out
of the 37 total interstate trips at first sounds promsing, but

lacking is information regarding the total nunmber of trips, both in
state and out of state, taken by the bus. Wthout this information,
the total picture of the activity of each bus is unavail able. It is
not possible, therefore, to conclude that any of the buses that took
overnight trips are exenpt. Qoviously, the parts incorporated into
t hese buses cannot be consi dered exenpt, either.

The intent behind the rolling stock exenption is the avoi dance of

multistate taxation. The case of Conplete Auto Transit, Inc. v.

Brady, 430 US 274 (1977) allows a state to inpose a tax on
interstate conmmerce under certain qualifying conditions. In enacting
section 3-55 of the Use Tax Act (35 ILCS 105/3-55), the Illinois
legislature was reiterating that in order to prevent actual or likely
multistate taxation, certain situations are exenpted from the
application of tax.

There is no suggestion that any other state was in a position to
inmpose its own Use Tax on the rolling stock, nor is there any

likelihood of multistate taxation due to the very limted utilization

15



of the buses in other states. As nost of the trip tickets in evidence
(Stipulation ex. no. 9) indicate interstate trips that began and ended
the same day, it is highly inprobable that another state could
constitutionally inpose a tax on the buses. Al though there is
evidence of sone overnight trips (Stipulation exhibit no. 11), the
t axpayer presented no evidence that multistate taxation was actual or

probable. (See, Conplete Auto Transit, Inc. v. Brady, id.).

In the case of First National Leasing & Financial Corporation v.

Zagel, supra, the court opined that oral testinmony concerning the
taxpayer's interstate activities was insufficient to prove its claim
of entitlenent to the rolling stock exenption. The court denied the
taxpayer the rolling stock exenption due to the fact that it |acked
docunmentary evidence to indicate the amount of eligibly exenpt
interstate commerce in which it engaged. In a concurring opinion
Justice Geen pronounced that the oral evidence elicited at the
adm ni strative hearing indicated that the equi pment at issue crossed
on an "infrequent and irregular basis". There was no bonafide risk of
multistate taxation, and therefore, no commerce clause requisite for
t he apportionnent of Use Tax to use in Illinois.

An additional problem facing the taxpayer's cause is that there
is no delineation of when each bus nade its interstate trip(s) in

relation to when the parts were purchased. The holding in Chicago and

Illinois Mdland Railway Conpany v. Departnent of Revenue, 66

I1l.App.3d 397 (1st Dist. 1978) is pertinent to this matter. The
Court held in that case that in order for the rolling stock exenption
to apply, the interstate use of the rolling stock nmust have occurred

during the audit period. As the exenption is clainmed by the taxpayer

16



at the tinme of purchase, the record nust indicate that all of the
buses are used as rolling stock. There nust also be an indication how
the determnation is nmade by the taxpayer to claim the exenption on
its bus purchases. The taxpayer's witness testified that parts were
war ehoused by the bus conpanies, such as the taxpayer, for a four to
five nonth period. It is of serious concern if the taxpayer clains
the exenption at the time of purchase, but only uses the part, by
happenstance, on vehicles that do not nove as rolling stock until six
nmont hs, eight nonths or one year |ater.

The taxpayer cites the case of Burlington Northern, Inc. .

Departnent of Revenue, 32 I|Ill.App.3d 166 (1st Dist. 1975), in support

of its position that the rolling stock exenption is to be liberally
construed in order to avoid placing any possible burden on interstate

conmer ce. In Burlington Northern, the court was concerned wth

whet her the inposition of state Use Tax upon the purchase of various
transportation vehicles would unduly burden interstate comrerce. The
court could not find any legislative history or intent regarding the
enactnment of the rolling stock exenmption, and therefore utilized
gener al principles of statutory ~construction in rejecting the
"original intent and primary purpose" standard enployed by the
Departnent in determning whether the rolling stock exenption was
applicable to the vehicles at issue. The court found that the
application of this standard may nmeke it administratively easier for
the Departnent to decide whether the exenption applies, but it has no
basis in statute or regulation, nor was it apparently wthin the
contenplation of the |Ilegislature. The court therefore found that

Burlington Northern's physical novenent across state lines 13 percent
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of the tinme, conbined with the interstate novenent accorded to said
taxpayer as a carrier of interstate traffic, was sufficient to allow
various transportation vehicles to qualify for the "rolling stock"
exenption.?

The Burlington court seenms to ignore the preanble to the
exenptions set forth in section 3-55 of the Act, which provides that
"[t]o prevent actual or likely multistate taxation, the tax inposed by
this Act does not apply to the use of tangible personal property in

this state under the follow ng circunstances This appears to
stem from the court's determnation that the Illinois |egislature
intended to exenpt rolling stock noving in interstate conmerce
regardless of the potentiality of nmultiple taxation. Because the
intent of the legislature is so clearly provided in the statute, |
respectfully disagree with the Burlington Court's determnination that
the preanble is neaningless and, therefore, nerely superfluous. (See,

al so, Judge John A Ward's findings in his Oder of Septenber 4, 1997

in National School Bus Service, Inc. v. |Illinois Departnent of

Revenue, 96 CH 13424.)

2, The taxpayer also cites the case of Tine, Inc. v. Departnent of
Revenue, 11 |IIll.App.3d 282 (1st Dist. 1973), in validation of its
position. In Time, Inc., the court concurred with the position of
Time that a taxpayer need not prove that multistate taxation wll
occur if it is not granted an exenption set forth in 3-55 of the Use
Tax Act (fornerly section 439.3). Rat her, the court determ ned that
the sole requisite is for the taxpayer to prove that it satisfies the
criterion as set forth in the statute, and therefor, qualifies for the
exenption.

I find Tinme, Inc. to recite nothing nmore than what is already
settled case law in Illinois. It is a basic tenet that the taxpayer
carries the burden of proof when claimng an entitlement to exenption.
(MacMurray College v. Wight, 38 1ll.2d 272 (1967)). Time, |Inc.
sinmply clarifies that the prefatory phrase, "[t]o prevent actual or
likely multistate taxation ..." is a coment on the intent behind
granting the exenption.

18



The Burlington case is factually distinguishable fromthe instant
case. The court in Burlington determned that the purchases of
various types of equipnent by the railroad conpany were excepted from
Use Tax pursuant to the rolling stock exenption due to the
intertwining of taxpayer's intrastate and interstate business. In
finding passenger cars exenpt, the court held that when considering
Burlington's 13 percent of actual physical novenent across state
lines, conbined with the interstate nopvenent "conferred on" the

railroad by reason of its transportation of interstate traffic

consisting of mail and express packages, it can be concluded that
Burlington's "interstate use and involvenment is ... intertwined wth
its intrastate wuse... ." (32 IIl.App.3d 166, 176). The same

reasoning was applied when finding switching engines to be exenpt.
That is, the railroad conpany's interstate use and involvenent of the
equi pment was so intertwined wth its intrastate use that to
di scontinue its intrastate business would in great neasure negatively
affect its interstate business.

In the case at bar, the evidence presented is insufficient to
determ ne the nunber of trips taken by buses or with passengers in
route across state lines, or to conclude that the trips taken by each
bus were at all conducted on a fixed schedule or with any degree of
regularity. It is inpossible, therefore, to accord the repair parts
the rolling stock exenption when the buses into which they were placed
are not eligible for the same.

As noted previously, when granting exenptions from tax, the
burden is on the taxpayer to prove clearly and conclusively its

entitlenment thereto. Statutes which exenpt property or entities from
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taxation nust be strictly construed in favor of taxation and agai nst

exenption. (Wndenere Retirement Community v. Departnent of Revenue,

274 111.App.3d 455 (2nd Dist. 1955)). In the case at bar, TAXPAYER
has failed to carry its burden of proof. It is therefore, ny
determ nation that the taxpayer is not entitled to the rolling stock
exenption, and that Use Tax was properly assessed on the purchases of
parts. As no evidence was proffered regarding the assessnent of fixed
assets, Use Tax was |ikew se properly assessed thereon
RECOMMENDAT ION:

It is my recormmendati on that NTL No. XXXXX be affirmed as to the
purchase of bus parts (with the exception of 1986, 1987 and 1988) and

fi xed assets.

Ent er:

Adm ni strative Law Judge
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